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Thi s di scharge adversary proceedingis beforethe court onthe
plaintiff’s notion pursuant to Fed. R Gv. P. 4(m and Fed. R Bankr.
P. 7004 for an extension of time to obtain service of process and t he
debt or/ def endant’ s notion to di sm ss under Fed. R Bankr. P. 7012(b)
for i nsufficiency of service of process inthat the def endant was not
served withinten days of the i ssuance of the summons, hi s counsel has
not been served wi th t he sutmons, and nore t han 120 days has t ranspi red
sincethefiling of the conplaint. For thereasons di scussed bel ow,
the plaintiff’s nmotion for an extension will be granted, and the
defendant’s motion to dismss wll be denied. This is a core

proceeding. See 28 U . S.C. § 157(b)(2)(J).

l.

The debt or Robert Henry Waddel | fil ed for bankruptcy relief under
chapter 7 on April 14, 2003. Thereafter, on October 16, 2003, Robert
Valigatinmely comrenced t he i nstant adversary proceedi ng, all egi ng t hat
t he debtor’s di scharge should be denied pursuant to 11 U S.C. 8§
727(a) (3) and (5). The conpl ai nt was acconpani ed by a certificate of
service fromplaintiff’s counsel wherein he stated that he nail ed a
copy of the conplaint todebtor’s attorney. On October 16, 2003, the
clerk of the court i ssuedthe sunmons. Subsequently, on Novenber 6,
2003, a certificate of service was fil ed which indicated that the

debt or had been served with copi es of the summons and conpl ai nt on



Oct ober 28, 2003.

No further activity occurredinthe adversary proceedi ng unti |
February 5, 2004, when the court sua sponte i ssued an order directing
plaintiff to appear for hearing on February 20, 2004, and show cause
why t he conpl ai nt shoul d not be di sm ssed for failureto prosecute.
The court noted inthe showcause order that the certificate of service
di d not refl ect service of the sutmons on debt or’ s counsel as required
by Fed. R Bankr. P. 7004(b)(9) and that the sumopns served on t he
debt or had been st al e because servi ce had occurred nore than ten days
after issuance of the summobns. See Fed. R Bankr. P. 7004(e).

At the showcause hearing, the parties brought to the court’s
attention that the 120-day period provided by Fed. R G v. P. 4(m for
serving t he sutmmons and conpl ai nt had expired. Plaintiff’s counsel
expl ai ned t hat he and his fam |y were experienci ng an acute fam |y
crisis at the time the conplaint inthis adversary proceedi ng was
filed, that these problens were ongoing, and caused him to
i nadvertently fail tonoticethe deficienciesinservice. Counsel
request ed and was gi ven t he opportunity tofile anotionfor extension
of timetoeffect service. Plaintiff’s notionwas filed on February
27, 2004 and net with defendant’ s notionto dismss filed March 17,

2004.



1.

Resol ution of the two notions requires an exam nati on of the
pertinent rul es of bankruptcy procedure. Fed. R Bankr. P. 7004, which
governs service of process in adversary proceedi ngs, provides in
par agraph (b) (9) that servi ce nay be nade upon t he debtor by nailing a
copy of the summons and conpl aint to the debtor and “if the debtor is
represented by an attorney, tothe attorney at the attorney’s post-
of fi ce address.” Subdivision (e) of Rule 7004 states that if service
is by mil, “the summons and conpl ai nt shall be depositedinthe nail
wi thin 10 days after the summons i s i ssued” and that “[i]f a sumbns i s
not timely delivered or mail ed, anot her sunmons shal |l be i ssued and
served.” Rule 7004(a) i ncorporates certain provisions of Fed. R G v.
P. 4, including Rule 4(m which provides in pertinent part:

| f service of the summons and conpl ai nt i s not nade upon a

def endant wi thin 120 days after the filing of the conpl aint,

the court, upon notionor onitsowninitiative after notice

totheplaintiff, shall dismss the action w thout prejudi ce

as to that defendant or direct that service be effected

within aspecifiedtinme; providedthat if the plaintiff

shows good cause for the failure, the court shall extendthe

time for service for an appropriate period.

Thereis nodisputeintheinstant proceedingthat the plaintiff
has failed to conply with these procedural requirenents. The
certificate of service filed by the plaintiff indicates that the
sumons and conpl aint were nail ed to the debtor nore t han ten days
after the sumons was i ssued, twel ve days to be exact, and thus t he

requi renents of Rul e 7004(e) have not been net. Furthernore, debtor’s
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counsel was not served with a copy of the sutmmons as requi red by Fed.
R. Bankr. P. 7004(b)(9), even though he was sent a copy of the
conplaint whenit was filed. As noted by Di strict Judge Leon Jordan in
Dreier v. Love (Inre Love), 242 B.R 169 (E.D. Tenn. 1999), “[t] he
bankruptcy courts interpreting[Rule 7004(b)(9)] have uniformy found
t hat service of process is insufficient unless both the debtor and his
or her attorney are served with the sunmons and conplaint.” Id. at
171. Lastly, the 120-day peri od provi ded by Rul e 4(m) for servingthe
conpl ai nt and summons expired on February 13, 2004, w thout the
plaintiff having timely and properly served t he debt or and hi s attorney
wi th the conpl ai nt and summons. Under these circunstances, Rule 4(m
directs the court to “dism ss the action without prejudice ... or
direct that service be effected within a specified tine.”

The def endant, of course, argues for the fornmer action by this
court; the plaintiff seeks an order for thelatter. Courts construing
Rule 4(m agreethat if the plaintiff establishes good cause for its
failuretotinely effect service, the court nust grant addi tional tine
for service. Inaddition, the overwhel m ng ngjority of courts which
have considered the issue have concluded that a court has the
di scretion to extend the servicetine evenin the absence of good
cause. See 4B CHARLES ALAN WR GHT & ARTHWR R. M LLER, FEDERAL PRACTICE AND
ProceDurE 8 1137 (3d ed. 2004). This conclusion is based on the

pecul i ar wor di ng of Rul e 4(n) whi ch rat her than nmandati ng di sm ssal if



tinmely service is not acconplished, gives the court the option of
extendingthetinme for service. Id. This constructionis supported by
t he Advi sory Conm ttee Notes to Rul e 4(nm) whi ch expressly states that
subdi vision (m “authorizes the court torelieveaplaintiff of the
consequences of an application of this subdivisionevenif thereis no
good cause shown.” Even the United States Suprene Court, albeit in
di ctum has acknow edged t hi s readi ng. See Henderson v. United States,
517 U. S. 654, 663 (1996) (“[I1]n 1993 anendnents to t he Rul es, courts
have been accorded di scretionto enlarge the 120-day period, ‘evenif
there is no good cause shown.’"”).

Al 'though the plaintiff cites counsel’s “severefamly crisis” as
the reason for hisfailuretoconply withthe service requirenents, he
makes no attenpt to argue that this crisis constitutes “good cause,”
conceding that “[a] | awyer’s personal |ife should not be allowedto
affect his professional performance.” Indeed, the treati se FEDERAL
PrAacTI cE AND PROCEDURE Obser ves t hat courts have rej ect ed excuses such as
of fi ce noves, personal probl ens, or i nadvertence of counsel. See 4B
CHARLES ALAN WRI GHT & ARTHIR R. M LLER, FEDERAL PRACTICE AND PROCEDURE § 1137
(3d ed. 2004) and cases cited at n.5 and 6. Rather, the plaintiff
cont ends t hat even absent good cause, the court shoul d exerciseits
di scretionto grant hi madditional tine based on a consi derati on of the
factors found rel evant by other courts in considering this issue.

Plaintiff cites Donal dson v. Lopez (I nre Lopez), 292 B. R 570 (E D



M ch. 2003), whereinthe court identifiedseveral factors as pertinent
to its decision, including whether:

(1) asignificant extension of time was required; (2) an

ext ensi on of time woul d prejudi ce t he def endant ot her than

the i nherent “prejudice” inhavingto defendthe suit; (3)

t he defendant had actual notice of the lawsuit; (4) a

di sm ssal w thout prejudi ce woul d substanti ally prejudice

theplaintiff; i.e., would his |lawsuit be tine-barred; and

(5) the plaintiff had nmade any good faith efforts at

effecting proper service of process.

Id. at 576 (quoting Sl enzka v. Landstar Ranger, Inc., 204 F. R. D. 322,
326 (E.D. Mch. 2001)).

Applying these factors to the present case, the plaintiff
mai nt ai ns t hat no significant extension of tinme would be requiredin
t hat an al i as summons woul d be i mredi at el y obt ai ned with service by
mai | within 24 hours thereafter. As tothe second factor, whether the
ext ensi on woul d prej udi ce t he def endant, the plaintiff contends that
hi s pursuit of the di scharge objectionw ||l not prejudicethe debtor
because no di scharge has been granted inthis case and t hus, there has
been no reliance by t he debt or upon a di scharge in continuingw th his
busi ness affairs. Regarding the defendant’s actual notice of the
| awsuit, the plaintiff observes that both the defendant and his
attorney had actual notice wthintwelve days after the conpl ai nt was
filed. Wthrespect toprejudicetotheplaintiff if the extension

wer e deni ed, plaintiff assertsthat it is “obvious” that he woul d be

substantially prejudiced by a dism ssal because the statute of



limtations for filing a di scharge proceedi ng agai nst t he def endant has
nowrun. Simlarly, theplaintiff contends that his goodfaithefforts
to ef fect proper service are obvious i nthat he obtai ned a sunmons on
the very day that the conplaint was filed and thereafter pronptly
turned t he sunmons over to the process server although adm ttedly
nei t her counsel nor the process server recogni zed t he stal eness of the
sumons when served.

I n response to t hese assertions, the def endant does not deny t hat
the court has the discretiontoextendthetine for serviceeveninthe
absence of good cause and that “t he overwhel mi ng majority of the cases
ruling ontheissue of extension of tine after the 120 day peri od have
exercisedtheir discretioninfavor of the plaintiff and have al | owed
| at e service.” The defendant contends, however, that all but one of
t hese cases i nvol ved a det erm nati on of di schargeability rather than an
obj ection to discharge. According to the defendant, because “the
pri mary purpose behind the Bankruptcy Code” is to give a debtor a
“freshstart” withrelief fromhis indebtedness, seelnre Krohn, 886
F.2d 123, 125 (6th Cr. 1989); a party seeking to deny the fresh start
must strictly followall procedural requirenents and any exerci se of
di scretion by the court should be extremely limted.

I n addition to the foregoi ng policy argunent, the defendant
appears to dispute the plaintiff’s contentionthat he made good faith

effortstoeffect servicew thinthe 120-day peri od. The def endant



notes that the court’s showcause order, whichidentifiedthe service
deficiencies, was entered prior to the expiration of the 120-day
period. Thus, argues the defendant, the plaintiff could havetinely
corrected the servi ce probl ens, yet took no action to do so even t hough
hi s attorney i s an experi enced bankruptcy attorney. Accordingly, the
def endant mai ntains that the court should deny the request for an
ext ensi on and di sm ss thi s adversary proceedi ng so t hat t he def endant
can be granted a di scharge.

Thi s court disagrees withthe defendant. Although, granted, there
are nore reported deci si ons addressi ng t he extensionissue inthe
cont ext of di schargeability proceedings than di scharge actions, the
disparity is not surprising because nore conplaints seek a
det erm nati on of di schargeability than a deni al of discharge. Wile
t he court appreci ates the distinctionwhichthe defendant is attenpting
to make, the court finds no basis for limtingits discretion or
subjecting the plaintiff to a hi gher standard of rul e conplianceinthe
cont ext of di scharge objections. Regardl ess of whether thisis a
di scharge or di schargeability proceedi ng, di sm ssal of the adversary
proceedingwi || deny the plaintiff the opportunity to have his claim
agai nst t he def endant evaluated onthe nmerits. Inapplying Rule 4(m,
courts nmust bal ance the rul e’ s goal of tinely service and effi ci ent
litigationwiththe desiretoprovidelitigants their dayincourt.

See Garl and v. Peebles, 1 F.3d 683, 686 (8th Cir. 1993); 4B CHRESAAMA



WRGHT & ARTHR R. MLLER, FEDERAL PrACTICE AND ProcEDURE § 1137 (3d ed.
2004). See also Vergisv. Grand Victoria Casino &Resort, 199 F. R D.
216 (S.D. Chio 2000) (“[Granting Plaintiff an extension of tinetore-
serve t he summons and conpl aint inthis particul ar circunstance woul d
be in keepingwith the overall policy inthis Circuit of resolving
di sputes ontheir nmerits, rather than di sposi ng of themon procedural
or technical grounds.”); WestfieldIns. Cos. (Inre Madar), 218 B.R
382, 384 (Bankr. E.D. M ch. 1998)(“a strong preference for trials on
the meritsinfederal courts”); Casey v. Kasal (Inre Kasal), 213 B. R
922, 929 (Bankr. E.D. Penn. 1997) (“[I]t isinportant totheintegrity
of t he bankruptcy process torequire that di sm ssals of challengesto
debtors’ discharges be on their nmerits.”).

It nust al so be renmenbered that Rule 4(m “is not a statute of
[imtations” but rather “a procedural rul e dictatingthe procedures or
time for service of process.” Kadl ecek v. Ferguson (I n re Ferguson),
210 B.R 785, 790 (Bankr. N.D. I'll. 1997). As noted by the court in
Madar, “[t] he 120-day servi ce requirenent i s not meant to be enforced
harshly or inflexibly.” Inre Madar, 218 B.R at 384 (citing 4B CHRES
ALAN WR GHT & ARTHUIR R. M LLER, FEDERAL PRACTICE AND ProcEDURE 8 1137 (3d ed.
2004)). Whil e under a previous version of Rule 4(m the absence of
good cause for failureto effectuate service w thin 120 days was fatal ,
t he current version of the rul e which permts enl argenent even wit hout

a showi ng of good cause is designed to permt a court “to avoid
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draconi an penal ties for technical mstakes.” Id. “Dismissal is ‘only
appropriate where there has been a clear record of delay or
cont unaci ous conduct.’” Durns v. Dawson (I n re Dawson), 2001 W. 753807
(Bankr. N.D. lowa 2001) (quoti ngDahl v. Kanawha I nv. Hol di ng Co., 161
F.R D 673, 678 (N.D. lowa 1995)).

Consi derati on of the foregoing principlesinconjunctionwth an
application of the rel evant factors set forthinLopez | eads this court
t o concl ude t hat an extension of the service periodis appropriate. As
argued by the plaintiff, little additional tinme will be needed by t he
plaintiff toeffectuate service andthereis noindicationthat the
def endant wi ||l be prejudi ced by the extension. See Barr v. Barr (Inre
Barr), 217 B.R 626 (Bankr. WD. Wash. 1998) (“Prejudi ce i nthis context
contenpl ates | oss of evidence, unavailability or other materi al
alteration caused by the del ay that woul d prevent the Debtor from
presenting his case.”). Boththe defendant and hi s attorney had act ual
noti ce of the di scharge conplaint early inthe 120-day period and “t hus
wi Il not be unfairly surprised by having to defend this action.”
Vergis v. Grand Victoria Casino &Resort, 199 F. R D. at 218 (noting
t hat al t hough actual notice is not asubstitute for proper service, it
is an equitabl e factor weighinginfavor of affordingthe plaintiff
anot her opportunity to effect service)(citing Henderson v. United
States, 517 U.S. at 671 (“[T] he core function of serviceis to supply
noti ce of the pendency of alegal action, inamnner and at atine
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t hat af fords t he defendant a fair opportunity to answer the conpl ai nt
and present defenses and objections.”)). D smssal of this actionwl|
highly prejudicethe plaintiff sincethe statute of limtations has now
run, precluding himfromrefiling. Seelnre Dawson, 2001 W. 753807,
*2 (“Whileit isnot mndatory that the court extend the deadline for
effecting service of sunmons sol el y because of the running of the
substantive limtations statute, the fact that the suit cannot be
resolved on the nerits is a factor that nust be given close
attention.”).

Lastly, the court finds that the plaintiff made good faith efforts
totinely acconplish service, even though he failed to correct the
servi ce deficiencies upon receiving the court’s show cause order.
Wil e the order did note the stal eness of the summons and the failure
to serve defendant’ s counsel, it didnot alert the plaintiff that the
120- day service period was about to expire on February 13, 2004.
Mor eover, because the order was entered on February 5, 2004, only ei ght
days before the expiration deadline, and then transmtted to the
plaintiff by mail service, it is doubtful that the plaintiff had nore
t han a fewdays i n which torespond. |n naking these observations, the
court innoway condones plaintiff’s inattentiveness nor suggests t hat
it was the responsibility of the court or the defendant to advi sethe
plaintiff of any service problens. Rather, the court seeks to contrast

t he conduct inthe present case with that of plaintiffs’ counsel in
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Dreier v. Love (Inre Love), 232 B.R 373 (Bankr. E.D. Tenn. 1999),
aff'd, 242 B.R 169 (E. D. Tenn. 1999), wherei nthe service defici encies
wer e not ed 34 days before t he deadl i ne by t he def endant i n respondi ng
tothe plaintiffs’ notionfor default judgment and by the court at a
hearing on the notion. 1d. at 380. In fact, when cauti oned by the
court to pay close attention to the procedural rules, plaintiffs’
counsel appearedto arrogantly dism ss theinstruction, commenting,
“We’'re not rookies at this; we have donethis inother courts.” I|d. at
376. Upon appeal of the bankruptcy court’s dism ssal for failureto
effectuate tinely service, thedistrict court notedthat the plaintiffs
had never noved for an extension of tinme to perfect service and
concluded that the plaintiffs had not acted in good faith because t hey
refused to accept responsibility and continuedtoincorrectly placethe
bl ame for their errors onthe defendant and his attorney. Inre Love,
242 B.R at 171-72.

I nthe present case, counsel for the plaintiff recognized his
service deficiencies by the time of the show cause hearing and
appropri ately requested the opportunity to nove for an extension. This
response, alongwithhisearlier, tinmely attenpts to effect service and
the reason for his failure, satisfiesthe court of the plaintiff’s good

faith. Wilethis court would have preferred that plaintiff’s counsel

I'n addition to the five factors from Lopez cited by the
plaintiff, the Lopez court also noted that it was “appropriate to
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had “awakened” to t he service defects nore pronptly, when all ot her
facts and circunstances i nthis case are consi dered and wei ghed, those
bei ng t he actual notice, the prejudicetothe plaintiff, thelack of
prejudice to the defendant, and the preference for di sputes being
resolved onthe nerits, the court is confident that the equitiesliein
favor of granting the plaintiff an additional opportunity to properly
serve the defendant. Thisis sinply not a case where the plaintiff has

engaged in a clear pattern of delay or “contunmaci ous conduct.”

M.

Accordingly, the court will enter an order granting the
plaintiff’s extension notion and denyi ng t he def endant’ s di sm ssal
notion. The order will providethat theplaintiff will have twenty
days fromentry of the order to serve t he def endant and hi s counsel in
a manner that conplies with Fed. R Bankr. P. 7004 and file a

certificate evidencing such service. Absent proper servicewithinthis

consi der the effect an ext ensi on woul d have on t he adm ni strati on of
justice, and whether an extension would underm ne any policy
consi derations explicitly or inplicitly containedinthe procedural
rul es urging the pronpt di sposition of the particular type of matter.”
Inre Lopez, 292 B.R at 576. As to the forner consideration, thereis
noindicationthat alimted extensionof the servicedeadlineinthis
case w | | adversely affect the admnistrationof justice. Smlarly,
an extension w | | not underm ne any policy consi derati ons behindthe
procedural rules. As noted in the text of this menorandum in
resolving thisissue, the court has attenptedto bal ance t hese poli cies
with the conpeting one of permtting di sputes to be resolved onthe
merits rather than on procedural technicalities.
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time frame, the court will sua sponte disnmiss this proceeding.

FILED: May 14, 2004

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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